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What is Antitrust Law? 

• Laws that regulate competition

•Purpose is to help marketplace function efficiently

•Prohibits conduct that can interfere with 
competitive process

•Agreements with competitors

•Agreements with customers and vendors

•Mergers and acquisitions

•Exclusionary conduct by a dominant firm

•Price discrimination

•But not always unlawful 



•Many of these types of conduct can also be beneficial

• Antitrust laws distinguish between

• Conduct that enhances competition and efficiency

• Conduct that impairs competition and efficiency

• Sometimes easy to classify

• Sometimes not

• Task today is to help you understand enough about 
where line is drawn so you can recognize areas of risk

• Know when to ask for help

What is Antitrust Law? 



Why Do I Need to Know This?

• Stakes are high, for TCA, Best Practice Group Members, the 
Group Facilitator, and all Participants in the TCA Profitability 
Program (“TPP”)

• Enforcement by the government – U.S. Department of Justice, 
Federal Trade Commission, and States Attorneys General

• Violations of Sherman Act are felonies

• Can be prosecuted criminally (and many are)

• How hard core offenses (price fixing, bid rigging, market 
allocation) are typically handled

• Jail sentences of up to ten years

• Largest fines to date are $10 million for an individual and $500 
million for a corporation

• Enforcement agencies may also bring civil actions seeking 
damages or injunctive relief



• Also a private right of action for anyone injured by an antitrust 

violation

• Private plaintiffs can recover treble damages plus attorneys’ 

fees

• Often brought as class actions

• Regularly produce settlements/judgments in billions of dollars

• Ignoring antitrust laws can be disastrous – understanding 

them can be very beneficial and help protect TCA, Best 

Practice Group Members, the Group Facilitators and all 

Participants in the TPP

Why Do I Need to Know This?



Important Antitrust Statutes

•Sherman Act (1890)

•Reaction to corporate trusts and pooling 
arrangements by which competitors fixed prices and 
divided markets

• First federal law regulating competition

•Extended state common law prohibiting monopolies 
and restraints of trade to interstate commerce

•Statutory language is very broad and general – like a 
constitutional provision

• Interpretation of the law is made by judges and 
evolves over time



• Clayton Act (1914)

• Attempt to fill perceived gaps in Sherman Act

• Prohibited certain exclusive dealing arrangements, price discrimination, 
and mergers

• Robinson-Patman Act (1936)

• Substantially rewrote price discrimination provisions of Clayton Act

• Populist depression-era legislation intended to protect small businesses 
from large competitors

• State Antitrust Laws

• Mostly track federal laws but are some differences

• Some state laws, such as in California and New York, have antitrust 
laws that go beyond federal law and have different standards for 
enforcement of their antitrust laws.

• E.g., below cost pricing and geographic price discrimination laws

Important Antitrust Statutes



Specific Offenses

• Sherman Act – Section 1 – Greatest Impact on the TPP 
• Prohibits contracts, combinations, and conspiracies in 

restraint of trade
• Applies only to “unreasonable” restraints
• Two elements:  
• Agreement
• Any form of mutual understanding qualifies
• Can be oral or even unspoken.  Concerted actions 

taken by separate individuals can be evidence of an 
unspoken agreement.
• But must be between two separate individuals or 

entities, not individuals in the same company
• Anticompetitive Effect
• Actual or threatened



• Sherman Act – Section 1

• Per se offenses – always unreasonable – no defenses

• Horizontal price fixing – agreement by competitors on price or 
other terms at which they will buy or sell

• Output restriction – flip side of raising prices

• Vertical price fixing (resale price maintenance) – agreement by 
buyer and seller on minimum price at which buyer will resell is 
the only type of vertical agreement that is per se unlawful 
(setting maximum prices may be OK, depending on 
circumstances)

• Customer, product, or territorial allocation – agreement by 
competitors to divide the business

• Bid rigging – form of customer allocation/horizontal price fixing

Specific Offenses



• Sherman Act – Section 1

• Modified per se offenses

• Tying – agreement to sell a product on condition that buyer 
also buy a second (unwanted) product

• Generally not a problem if there are good alternatives to 
the tying product

• Group boycotts (concerted refusals to deal) – agreement 
not to deal with a third party, such as a vendor

• Horizontal agreements among direct competitors are 
treated more strictly than vertical arrangements with 
suppliers or distributors

Specific Offenses



•Sherman Act – Section 1

•All other conduct is judged by the “rule of reason”

•E.g., exclusive dealing, dealer terminations

•Requires inquiry into anticompetitive effects of 
particular agreement

•Weigh pro- and anti-competitive effects

•Key question:  does this enhance efficiency?

•Outcome may turn on which test applies

Specific Offenses



• Sherman Act – Section 2

• Prohibits monopolization, attempts to monopolize, and 
conspiracies to monopolize

• One big difference from Section 1 – applies to single-firm 
conduct

• Essentially applies to conduct by a dominant firm that excludes 
competition

• E.g., predatory pricing, refusal to deal

• Clayton Act

• Most important provision – Section 7, prohibits mergers and 
acquisitions that substantially lessen competition

• Other provisions now largely subsumed in Sherman and 
Robinson-Patman Acts

Specific Offenses



• Robinson-Patman Act

• Section 2(a) – Price Discrimination

• Prohibits sellers from discriminating in price between different 
buyers if the discrimination adversely affects competition

• Elements:

• contemporaneous sales

• in interstate commerce

• of a “commodity” (not a service)

• of “like grade and quality”

• to two or more similarly situated purchasers

• at different prices

• resulting in (or threatening) competitive injury to the 
disfavored purchaser or its customers

Specific Offenses



Application of Antitrust Laws to TPP –
Tier 3 Best Practice Groups

• Because members of the Best Practice Groups are “benchmarking” against
each other and are in the same industry – care must be taken.

• Each carrier must complete a “Carrier Profile Worksheet” and submit the
worksheet to TCA for TCA’s Legal Counsel to vet participants prior to
membership in a Group.

• The Carrier Profile is used by TCA’s Legal Counsel to determine if there are any
competitive or conflict issues related to a participant’s membership in a Group.
The Carrier Profile must be updated by the participant each year.

• Direct competitors should not be permitted in the same Group:

• Opportunity for collusion and anti-competitive agreements is enhanced

• Potential for agreements which affect shared customers/shippers – such as
on bidding, pricing, accessorial charges, etc.;

• Potential for agreements which affect vendors; and

• Potential for agreements which affect employees and contractors, including
independent contractor drivers.



• Even without direct competitors in a Group, certain rules must be followed in
relation to benchmarking activities

• Those rules were established by the Department of Justice (“DOJ”) in relation
to benchmarking activities in the health care industry, but they are applicable
to the trucking industry as well

• The rules established by the DOJ relating to benchmarking activities are as
follows:
• The information is managed by a third-party, e.g. a purchaser,

government agency, consultant, academic institution or trade association;
• The information provided by the participants is based on data more than

three months old;
• There are at least five participants reporting data upon which each

disseminated statistic is based;
• No individual participant’s data represents more than 25% on a weighted

basis of that statistic; and
• Any information disseminated is sufficiently aggregated such that it would

not allow recipients to identify the prices charged or compensation paid
by a particular participant.

Application of Antitrust Laws to TPP –
Tier 3 Best Practice Groups



• For purposes of TCA’s Benchmarking Program these
rules are designated as the “Antitrust Safeguards” and
provide a roadmap for the conduct of TCA’s
Benchmarking Programs/TPP

• Legal Counsel for TCA should attend all Group meetings
to monitor compliance with the Antitrust Safeguards and
to protect the interests of TCA

• Each Group meeting should begin with legal counsel for
TCA drawing the attention of the Group to the Antitrust
Safeguards and indicating the need for adherence to the
Safeguards.

Application of Antitrust Laws to TPP –
Tier 3 Best Practice Groups



The Antitrust Safeguards

Composites and Group Membership

• Age of Data.  The information provided by carriers participating in the 
Groups must be based on data which is more than 3 months old.
• By benchmarking only against data which is ninety days old, Group 

participants are reviewing “historical” data and not current information of 
other participants.  There is a reduced risk that a participant can use 
historical data for an anti-competitive purpose, than would be the case 
with current information.

• Frequency of Composites. Composites for Groups will be distributed no 
more frequently than monthly.

• Prohibited Content. Items reported in the Composite shall not include freight 
rates or rate structures, methodologies, or practices (including detention 
charges, accessorial charges, fuel surcharges, insurance surcharges, credit 
terms, or other similar charges to customers), revenue or total expense per 
mile, service volumes or capacity, future sales or marketing strategies, new-
service plans, and customer or supplier lists. None of the items shall be 
reported by zip codes, city pairs, traffic lanes, regions, types of customers, 
or types of freight, other than by van, refrigerated, flatbed, tank, specialized, 
or other truckload-industry segment.



• This information can be “radio-active” from an Antitrust Law 
perspective because, if shared, it would permit Group 
participants to form agreements that have an anti-
competitive effect on customers, such as agreements to set 
rates.

• Number of Carriers Reporting - There must be at least five 
carriers reporting data upon which each disseminated statistic 
will be based.

• There must be a sufficient pool of carriers reporting so that 
the data can be aggregated and a particular carrier’s 
competitively sensitive information cannot be specifically 
identified.

The Antitrust Safeguards



• Percentage Limitation - No individual carrier’s data should represent more than 
25% on a weighted basis of a disseminated statistic.

• If an individual carrier’s data reaches this limitation, that data will skew the 
statistic for the entire Group and permit identification of the source of that 
highly weighted data.

• For example, assume a Group Member’s data represents more than 25% of 
the benchmarking metrics in the Composite for that Group.  

• In that situation, there are two options (i) add larger carriers to that 
Group to lower the overall percentage of data attributable to the Group 
Member to below the 25% limitation or (ii) transfer the Group Member to 
another Group with larger carriers to accomplish this same goal.

• Aggregated Information - whenever possible any competitively sensitive 
information included in the Composite should be sufficiently aggregated so that 
no recipient will be able to identify the costs incurred or revenues received by 
any particular carrier.

The Antitrust Safeguards



• Voluntary Participation – Membership and participation in each Group is voluntary.

• Group Size – No more than 20 motor carriers and their representatives may participate in any 
one Group.

• When a Group becomes too large, the effectiveness of that Group, and the quality of 
Group participant interaction, is adversely impacted.

• Positions of Participants - Participation should be limited to chief executive officers and other 
top, non-sales and-marketing executives.

• Because of their direct relationships with customers/shippers, sales and marketing 
personnel should not participate in Group meetings.  If such personnel attend Group 
meetings, the risk of an agreement or collusion between those individuals which results 
in an anti-competitive impact on customers/shippers, could be enhanced.

• Dual Group Membership - A company that is a member of more than one Group will not 
communicate or provide composite information, benchmarking data, best-practice ideas or 
similar information, received in relation to one Group to members of another Group in which 
they are also a member.

• Because participants in one Group are not vetted against participants in other Groups for 
competitive and conflict issues, by using the Carrier Profile or otherwise, information from 
one Group should not be shared with the participants in another Group.

The Antitrust Safeguards



• Large Carriers - No Group should be comprised solely, or 
predominantly of large carriers (those with over 1,000 power units, 
company-owned and leased combined). 
• Large carriers have more “market power” than do smaller carriers, 

in that their actions in the market have a greater impact on 
competitors, customers, vendors and the market generally.  By 
combining large carriers in a Group with such market power, there 
is a greater Antitrust Law risk that any agreements they make will 
have an anti-competitive impact on the market.

• Percentage Limitation - The carriers in any Group, taken together, 
should not constitute more than 20% of any relevant 
service/geographic market, defined in terms of major traffic lanes.
• As with the above, carriers in the same Group who are over this 

percentage limitation will have enhanced market power which can 
have anti-competitive effects on the market.

The Antitrust Safeguards



Group Discussions
• Permitted Discussions - Discussion in each Group should be 

limited to how to improve processes, procedures, and methods 
and thereby reduce transactional and other costs and increase 
efficiency, safety, environmental responsiveness, and 
competitiveness.  While attendees may, from time to time, 
disclose to the Group their companies’ costs or other 
benchmarked items, if an actual statistic is not essential to the 
point the member is making, it is preferable to use a 
hypothetical, fictitious number.
• The goal of the TPP is to promote and encourage the sharing 

of information by Group participants, “to improve processes, 
procedures, and methods and thereby reduce transactional 
and other costs and increase efficiency, safety, 
environmental responsiveness and competitiveness.”

The Antitrust Safeguards



• Not only can actions of participants at Group meetings pose a 
threat under Antitrust Law but also separate communications 
between or among Group participants, such as e-mails, can 
also be problematic.

• For example, in a recent e-mail exchange among Group 
participants relating to the selection of a vendor, one participant 
e-mailed the following to all participants in the Group:

“We have been talking with [Vendor].  This is the company 
that I referenced coming to our October meeting.  We have 
had 3-4 meetings/conference calls with them, but have not 
decided to pull the plug yet.  If you would like to discuss, let 
me know.  We have tabled this project until the 4th quarter.

The Antitrust Safeguards



• In response to the preceding e-mail on the previous slide, Legal Counsel 
for TCA provided the following e-mail response which was sent to all 
Group participants in relation to the above e-mail:

“Just a reminder that all communications among members of the Group, 
or with vendors, are subject to the Antitrust Safeguards. While there is 
no problem with providing referrals of vendors to other Group members, 
communications with those vendors by Group members should not 
include any information related to the Group or about other Group 
members.

Also, any decision made by a Group member to use a particular vendor 
should be made unilaterally and solely by that Group member. No 
agreements as to the retention or non-retention of a vendor should be 
made by two or more members of the Group or the Group as a whole.

While we encourage members of the Group to have open 
communications, the Antitrust Safeguards should always be taken into 
consideration in relation to any such communications.”

The Antitrust Safeguards



•Group participants are under strict confidentiality 
requirements in relation to the information they 
review and receive from participating in the TPP

• Those confidentiality restrictions prohibit 
disclosure or dissemination of such benchmarking 
information to third parties outside the Group, 
including vendors

• The above e-mail is an example of how the 
Antitrust Safeguards are to be applied in 
monitoring potential Antitrust Law issues

The Antitrust Safeguards



• Prohibited Discussions - No disclosures or discussion will be permitted of any of the items to be omitted 
from the Composites -namely, freight rates (or rate structures, components, methodologies, or practices, 
including detention charges, accessorial charges, fuel surcharges, insurance surcharges, or credit terms), 
revenue or total expense per mile, service volumes or capacity, future sales or marketing strategies, new-
service plans, and customer or supplier lists.

• The most dangerous areas for discussion involve prices, actions and strategies.

• The sharing of historical data on these issues is the safest.

• Discussions of current prices and strategies should be approached with caution.

• Future prices and strategies should not be discussed.

• If the Group discussion begins to stray into any of the problematic areas, Legal Counsel for TCA or 
the Group Facilitator will interrupt the discussion and focus the Group back onto permitted topics.

• No Discussions on Enhancing Revenue from Shippers - There should be no presentation (including best-
practice ideas) or discussions relating to how carriers can either obtain more revenue from shippers, 
increase rates, or induce shippers to shoulder more (or inflict on carriers less) expense.  Examples of 
expense-recovery topics that should not be discussed are detention charges, fuel surcharges, accessorial 
charges for pallet exchange, or charges for cargo-liability insurance in shipper contracts.

• Discussions on the above topics should be prohibited by TCA Legal Counsel or the Group Facilitator.

The Antitrust Safeguards



• Prohibited Agreements - Neither the Group as a whole, two or more 
members of a Group, nor TCA will reach any agreements as to any cost, 
process, procedure, method, vendor, or anything else or make adoption of 
any such item a condition of membership in the TPP or in TCA. 

• Remember that Agreements which violate the Antitrust laws do not 
have to be express in nature, such as two participants stating “We 
agree to raise the rates we charge Shipper for our services next 
Monday.”

• For example, assume one carrier in a Group meeting states:  “I don’t 
care what the rest of you do, but I am going to raise my rates to 
Shipper by 10% on Monday” and that carrier then leaves the Group 
meeting.  If on Monday all the carriers in that Group meeting raise their 
rates to Shipper by 10%, it is likely that an agreement, which violates 
the Antitrust Laws, would be found to exist.

The Antitrust Safeguards



• Prohibited Use of Group Information - Under no circumstances, whether at or 
outside of a Group meeting, should a Group as a whole or two or more 
members of a Group reach any agreement concerning the use of information 
or ideas discussed at a Group meeting.  This includes agreements on 
shippers, costs, processes, procedures, methods, vendors, best practices, or 
anything else discussed at Group meeting.  Any business decision resulting 
from information or ideas exchanged at a Best Practice Group meeting will be 
left to the unilateral, voluntary decision of each participant.

• Monitoring the above prohibited activities is not difficult in the setting of the 
actual Group meeting.  However such agreements can also occur at a 
Group lunch, the Group dinner or over drinks at the end of the evening.  
While Legal Counsel and the Facilitator are not able to monitor all these 
interactions, efforts are made to continually emphasize to the Group the 
importance of complying with the Antitrust Safeguards.

The Antitrust Safeguards



Application of Antitrust Laws to 
InGauge and TPP Tier 1 and 2

• Age of Data - The information provided by motor carriers participating in
each Comparison or data submission should be based on data more than
three months old.

• Number of Carriers Reporting - There must be at least five carriers
reporting data upon which each disseminated statistic will be based.

• Prohibited Content - Items reported in the Composite/Comparison should
not include freight rates or rate structures, methodologies, practices
(including detention charges, accessorial charges, fuel surcharges,
insurance surcharges, credit terms, or other similar charges to
customers), revenue or total expense per mile, service volumes or
capacity, future sales or marketing strategies, new-service plans, and
customer or supplier lists. None of the items should be reported by zip
codes, city pairs, traffic lanes, regions, types of customers, or types of
freight, other than by van, refrigerated, flatbed, tank, specialized, or other
truckload-industry segment



Guidelines for 
Conduct at Meetings

Potential antitrust violations are inherently present at meetings where an 
essential element of an antitrust violation -- a combination of competitors -- exists.  
Discussions can generally involve any subject without raising antitrust concerns if 
they are kept free of even the suggestion of restraint of trade, or the selection of 
suppliers, customers, or prices.

Examples of conduct that clearly restrains competition and is presumptively 
unlawful include:

• Agreements to raise, lower, stabilize, or in any other way establish price, or 
factors related to price, such as costs, wages, discounts, credit terms, or 
profit levels (discussion of past prices may also be suspect);

• Discussions concerning what constitute a "fair" profit level;

• Agreements to allocate or control markets, sales territories, customers or 
geographic territories;

• Agreements to restrict or affect the availability of products or services, or the 
terms or conditions of their sale;



• Discussions of the ethics or propriety of pricing practices, 
such as price adjustments, discounts, and credit terms, or 
whether said practices constitute an unfair trade practice;

• Agreements requiring customers to purchase an ancillary 
item or service in order to buy the desired product or 
service;

• Agreements to refrain from competing;
• Agreements refusing to deal with third parties (boycotts).

Other areas to be scrutinized for antitrust compliance include 
discussions concerning membership, fees and services for 
members and non-members, statistical programs, joint 
research programs, standard-setting, group buying and selling 
programs, and certification.

Guidelines for 
Conduct at Meetings



All organizations and individuals should seek to avoid antitrust 
violations in connection with meeting activity, so participants should 
avoid engaging in conduct -- in meetings or socially -- that gives even 
the appearance of an impermissible conversation, agreement, 
alliance, or impropriety.

Meetings should be conducted in such a way as to minimize 
allegations of antitrust improprieties.  A specified agenda and related 
topics should be adhered to and minutes should be taken. 
Participants always have the right to object to discussing any subject. 
Those chairing meetings should avoid discussing or making 
recommendations on subjects of questionable legality and should halt 
discussions of impermissible subjects.  Less sensitive but suspect 
subjects, such as matters relating to data collection, cooperative 
research, and standard-setting, should be deferred until counsel can 
be consulted.  Secret or "rump" meetings held when official meetings 
are scheduled should be avoided.

Guidelines for 
Conduct at Meetings



Disregard of these considerations can result in 
antitrust exposure for individuals and the 
companies involved.  Civil and criminal penalties 
apply, and private rights of action are available to 
those alleging business interference or economic 
injury.

Guidelines for 
Conduct at Meetings



Staying Out of Trouble

•You don’t need to be an expert – just be aware of 
problem areas

•When you see a red flag, consult with the Facilitator or 
TCA Legal Counsel

•Early consultation and intervention are important –
many Antitrust Law problems can be managed or 
avoided if handled properly from the beginning
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